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Abstract

The formation of a punitive policy is a historic process that arises in the first state-run societies of Sumer and
Assyro-Babylonia and develops simultaneously with the improvement of political and state organization.

Outstanding merit for the formation of modern criminal policy, criminal law and criminology is Cesare
Becaria. In 1763, he published his work: "Crime and Punishment," triggering criminology and criminal policy.
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1. INTRODUCTION

Organised crime is a serious crime committed by organized crime groups that often has a transnational
dimension that requires the cooperation of the EU institutions and their Member States with Third countries
and international organisations. This organised crime challenges the traditional definition of organised crime
since it is now responding to a new market order. Organised crime criminals act as brokers providing highly
specialized services to customers throughout the world, communicating through new technologies of
information and escaping the traditional forms of crime prevention and repression. At the same time, these
criminals are easily replaceable. Their structures are challenging criminal and administrative approaches to
dismantle their networks.

2. THE PROCESS OF FORMING A CRIMINAL POLICY OF THE EUROPEAN UNION
Historical background

The cooperation in criminal matters between the Member States had its beginning in 1975. Then, during the
meeting of European Council, an informal group — TREVI (Terrorism, Radicalism, Extremism, and Violence
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International) was established. TREVI was the forum of the operational cooperation between ministries of
justice and internal affairs of the Member States. It functioned till the entering into force of TEU. The next
step to improve the cooperation has constituted the Schengen Treaty of 14 June 1985, executed through
Schengen Convention of 19 June 1990. It is crucial to remember that did not only eradicate the border 2
control between The Member States but also provided for the deepening of the cooperation in the area of the
fight against criminal behaviours as well as the broadening of the operational cooperation. Clearly, the
cooperation of European states in the area of penal law goes further than the EU; however it was the
Maastricht Treaty which for the first time regulated the questions of justice system and internal affairs. Since
its adoption, the Union was based on, so called, three pillars — the third one was devoted to police and
judicial cooperation in criminal matters. One of the principal goals of the EU is the creation and realization of
the “space of freedom, security and justice”, with the crucial role of Council and Commission (Article 3(2),
Article 11 TEU). The European Judicial Area constitutes an element of the “space of freedom, security and
justice” and covers the cooperation in both criminal and civil matters. The Title VI of the TEU established the
cooperation in criminal matters as a subject of the intergovernmental cooperation. The common framework
included the police and judicial cooperation in criminal matters and the prevention and combat against
racism and xenophobia (Article 29 TEU). The judicial cooperation intended to facilitate and accelerate the
cooperation between competent ministries and judicial or equivalent authorities of the Member States with
regard to judicial proceedings and the enforcement of judicial decisions. It also aimed at the facilitation of
extradition between the Member States, the approximation of the criminal norms of the Member States, the
prevention of the jurisdictional conflicts and, finally, the adoption of measures establishing minimum rules
relating to the constituent elements of criminal acts and to penalties in the fields defined by the TEU (Article
31 TEU). Under the Maastricht Treaty three different instruments could be adopted in the third pillar:
common positions, common activities and conventions. The conventions, as treaties governed by public
international law had appeared to be ineffective, as they were not ratified by all Member States. Furthermore,
the ratification procedure was protracted .Also, the other instruments of the third pillar appeared to be
insufficient. The closer contacts between the Member States required the introduction of the more effective
instruments. In the search for the adequate solutions, the Amsterdam Treaty (which entered into force on 1
May 1999) introduced a framework decision as a specific instrument of the third pillar. Furthermore, during
the European Council in Tampere in 1999 five-year program of actions was adopted. Its major aims were: to
guarantee the freedom of movement of persons, to establish the security for the EU citizens, to facilitate the
access to the justice system and the mutual recognition of judicial decisions and their effective
implementation on the territory of the EU Member States. Despite these challenging goals, again it proved to
be complicated to create effective framework of cooperation2 . Subsequent five-year program of action (the
Hague program) of 2005 aimed also in the strengthening of the cooperation between the Member States.
The closer cooperation was considered as a device for the assurance of fundamental rights and the minimal
procedural guarantees as well as the access to justice; the fight against transnational organized crime and
the prevention of terrorist threats; the continuation of the mutual recognition of judicial decisions in civil and
criminal matters. Unfortunately, also this initiative did not introduce any considerable institutional changes
that could positively affect the effectiveness of the Member States cooperation. Before the Lisbon reform,
under Article 34 TEU, to achieve the aims of the Union, the Council could utilize certain measures. The
Council could adopt common positions, framework decisions to approximate the legal regulations in the
Member States, decisions to achieve the other goals and conventions recommended to be adopted by the
Member States. However, also these solutions provided evidence to be inadequate for the approximation of
the Member States" legal systems. Therefore, the next step has been undertaken with the adoption of the
Lisbon Treaty.

Offences relating to participation in a criminal organisation

The Framework Decision offers in its Article 1 definitions of criminal organisation and structured association
that follows closely those of the UN Organised Crime Convention and of the previous Joint Action of 21
December 1998 by making it a criminal offence to participate in a criminal organisation in the Member States
of the European Union. Like these instruments, it does not provide a definition of organised crime and has
some shortcomings regarding substantive aspects of these concepts. 1. ‘criminal organisation’ means a
structured association, established over a period of time, of more than two persons acting in concert with a
view to committing offences which are punishable by deprivation of liberty or a detention order of a maximum
of at least four years or a more serious penalty, to obtain, directly or indirectly, a financial or other material
benefit; 2. ‘structured association’ means an association that is not randomly formed for the immediate
commission of an offence, nor does it need to have formally defined roles for its members, continuity of its
membership, or a developed structure. As the UNODC has pointed out, this definition of the term “criminal
organization” is very much in line with that of “organized criminal group” in the UN Organised Crime
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Convention and the term is subsequently used in Article 2 as a basic component of the description of the
offence of “participation in a criminal organization”, which determines the scope of application of the special
measures prescribed in the following provisions of the Framework Decision.

Once again, the Framework Decision follows the UN Organised Crime Convention when it foresees in its
Article 2 that “each Member State shall take the necessary measures to ensure that one or both of the
following types of conduct related to a criminal organisation are regarded as offences: (a) conduct by any
person who, with intent and with knowledge of either the aim and general activity of the criminal organisation
or its intention to commit the offences in question, actively takes part in the organisation’s criminal activities,
including the provision of information or material means, the recruitment of new members and all forms of
financing of its activities, knowing that such participation will contribute to the achievement of the
organisation’s criminal activities; (b) conduct by any person consisting in an agreement with one or more
persons that an activity should be pursued, which if carried out, would amount to the commission of offences
referred to in Article 1, even if that person does not take part in the actual execution of the activity’. These
two types of conduct of which Member States must recognise at least one as an offence, reflect both the
Anglo-Saxon and the continental legal traditions. For the continental the active participation in an
organisation's criminal activities is required, with the knowledge of its aim or of its intention to commit crimes.
For the AngloSaxon an agreement on the perpetration of crimes without necessarily taking part in committing
them is required.

The UNODC Digest of Organised Crime Cases that examines some of the EU Member States cases
assesses in particular two cases representing the continental system: France and Italy.In these countries, a
list of offences is the keystone of French and Italian legislation on organized crime. In French law, the list is
exclusive; it includes the offence of association de malfaiteurs (i.e., any group formed for the preparation of
one or more offences punishable by a minimum of five years of imprisonment) only for cases in which the
purpose of the association is the commission of another offence included in the list. By contrast, in the Italian
system, the offence of “mafiatype criminal association” is included regardless of the offences committed by
the association. Thus the limited nature of the list is partially balanced by prosecuting the crime of
association: whenever a person is investigated for or charged with participation in a mafia-type association
involved in non-listed offences, most or some of the special procedures and measures designed for the listed
offences still apply. Moreover, the Italian list encompasses any offence committed for the benefit of, or using
the means offered by, a mafia-type association. This legal mechanism allows the special norms to apply to
undefined categories of offences when there is no charge of participation in a mafia group but there is
proven involvement by this kind of criminal association. So the Italian regime brings together the two legal
regimes. As UNODC explains “the frequent adoption of the ‘list system’ has many possible explanations, but
first and foremost is the fact that the criminological characterization of the listed offences enables measures
to be tailored to the precise nature of organized crime in a certain country at a certain time, and provides
additional justifications for the introduction of new rules. However, the ‘list system’ suffers serious
disadvantage of rigidity, requiring time-consuming and complex legal, and sometimes also institutional,
adjustments when organized groups get involved in non-listed crimes or when new crimes arise that are
either by their nature or de facto committed by criminal groups. This rigidity can also pose difficulties in
dealing with transnational crimes since a restricted scope of application may impede international legal
assistance.” As UNODC states these difficulties are not necessarily connected to the double criminality rule.
It may happen that the offence is also criminalized in the legal system of the country whose assistance is
requested, but because the offence falls outside the scope of application of the special measures against
organized crime, the requested measure (e.g., controlled delivery) cannot be executed. It is the double
criminality principle especially problematic in the area of organised crime because some aspects of the
international norms can lead to different conclusions. The first issue concerns the undefined scope of
application of the UN Convention, a figure shared by the EU Framework Decision. The Convention and the
Framework Decision apply, inter alia, to the open-ended class of serious crime, which includes offences that
the Parties/Member States are free to criminalize or not. Therefore, the Convention does not assure double
criminality for this class of offences. The EU on the other hand has overcome this problem thanks to the
solution offered by Article 5 of the Framework Decision, which has been further strengthened by the
European Court of Justice case law on extradition. In its decision in the Mantello case interpreting Article
2(1) and (2) of the Framework Decision on European arrest warrant, the Court accepted the possibility of
granting the warrant on offences without verification of the double criminality rule of the crime. Under Article
2(2), that rule does not apply in respect of 32 categories of crimes, provided that the issuing Member State
punishes those offences by a prison sentence of a maximum of at least three years. Among those offences
are included the participation in a criminal organization and environmental crime, including illicit trafficking in
endangered animal species and in endangered plant species and varieties. The referring judge argued that
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this provision of the Framework Decision could contravene the principle of legality. Even though the list of
paragraph 2 of Article 2 of the Decision has been much criticized for not containing offences which, as the
Spanish Government observes in its notable statement in intervention (paragraph 121), have a serious effect
on legal interests in need of special protection in Europe, and there is a requirement that the Member State
issuing the arrest warrant must punish those offences by sentences with a particular degree of severity. They
are offences where the verification of double criminality is regarded as superfluous because the acts
concerned are punished in all Member States.

UNODC has said that “exploiting the flexibility of States on the dual criminality requirement could be a
solution for mutual assistance, but not for extradition. For both—and by necessity for extradition - universal
criminalization of specific conduct via an ad hoc international criminal law treaty remains the chief way out.

Treaty of lisbon
“Communisation” instead of intergovernmental cooperation

The Treaty of Lisbon has been adopted after long discussions and political turbulences. Finally, it is in force
since 1 December 2009. Amongst many reforms provided for in the Treaty of Lisbon, reform of the judicial
cooperation in criminal matters is perhaps the deepest and the most visible. The Treaty of Lisbon has
abolished the abovementioned ,third pillar’. The former Article 31 paragraph 1 letter €) TEU has been
replaced by the article 83 paragraph 1 Treaty on the Functioning of the European Union [TFEU], which
provides as follows: The European Parliament and the Council may, by means of directives adopted in
accordance with the ordinary legislative procedure, establish minimum rules concerning the definition of
criminal offences and sanctions in the areas of particularly serious crime with a cross-border dimension
resulting from the nature or impact of such offences or from a special need to combat them on a common
basis. These areas of crime are the following: terrorism, trafficking in human beings and sexual exploitation
of women and children, illicit drug trafficking, illicit arms trafficking, money laundering, corruption,
counterfeiting of means of payment, computer crime and organised crime. On the basis of developments in
crime, the Council may adopt a decision identifying other areas of crime that meet the criteria specified in this
paragraph. It shall act unanimously after obtaining the consent of the European Parliament. The transfer of
this provision from TEU to TFEU is not only of technical nature. The regulations of TFEU adopt the so called
“‘community method” instead of the hitherto prevailing intergovernmental method.

The ordinary procedure

The ordinary procedure means the procedure provided for in the article 294 TFEU. The scope of this article
does not allow to completely present the ordinary legislative procedure, hence we will limit our
considerations to point out the main differences between the new and the old regulations - the European
Commission has a monopoly of the right of initiative; - the European Council decides by a qualified majority
voting instead of an unanimously voted framework decision; - the European Parliament is involved in the
procedure and even has the power to bring a proposal to an end.; - the Court of Justice ensures the
uniformity in the interpretation of the Community law; - national parliaments may be involved in the
procedure . This change has two main features. First, it is limiting of the sovereign power of the Member
States to regulate the criminal matters, e. g. to define types of crimes and to establish penalties. Under the
new regulation a simple veto of a state is impossible. Moreover, after 1 January, 2014, it will not even be
sufficient to reject a proposal for a directive. Criminal matters were always recognized as one of the most
delicate issues regarding the sovereignty of the state. It seems that the authors of the European Constitution
and then the Treaty of Lisbon were aware thereof and it was the reason why they established paragraph 3 of
the article 83, which will be discussed below. Secondly, the power of governments was restrained and the
competence of the European Parliament was extended. It is worth noting that the prerogatives of national
parliaments were also enlarged, however in a very limited scope. Under new regulations, the consent of the
European Parliament (at least in a silent form) is on the necessity of adopting any directive concerning
criminal matters. Such a reform must be welcomed as an attempt to tackle the so called “EU democracy
deficit”. In criminal matters this deficit is especially sensitive, since the criminal law is the deepest
interference in the human freedom. The commonly recognized rule: nullum crimen, nulla poena sine lege (no
crime, no punishment without the statute), sometimes known as nullum crimen, nulla poena sine lege
parlamentaria (no crime, no punishment without the statute of a parliament), is at least partially fulfilled. The
next consequence of transferring criminal matters to the first pillar is a change of the form of the legal
instruments. The former framework decisions were replaced by the directives. Obviously the framework
decisions adopted before 1 December, 2009 are still in force. Both types of acts seems to be similar. The
general rule is that each member state is obliged to adopt provisions in its own legal system to implement
the matter regulated in a framework decision or a directive. The main difference is the direct effect. TEU
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specified that the framework decisions do not have a direct effect. There is no such provision concerning the
directives. According to case law of the European Court of Justice, the directives have only a limited direct
effect. An individual can only raise an argument stemming from a directive if a state did not implement it or
the implementation thereof is incorrect and only provided that the individuals’ claim is against a state or its
agency30. It is hardly imaginable that an argument concerning a directive on the substantial criminal law
could be raised by an individual. This is because such directives are the instruments of a state or/and EU.
Bearing in mind the traditional function of the penal law as a guarantee for an individual such arguments do
not make any sense here, as the EU establishes only minimal rules and any member state can adopt more
severe punishments or can criminalize other types of crimes than EU. As a result, the change of the form of
the acts will have little impact in practice.

3. CONCLUSION

The firm and unequivocal evaluation of the changes introduced by the Lisbon Treaty with relation to
harmonisation of penal law constitutes a quite difficult task.

The changes brought about by the Lisbon treaty allow the further unification of the system of substantive law
that deals with the crimes considered to be the most challenging for the EU.

The next advantage of the Treaty of Lisbon is changing the form of legal act concerning criminal matters.
Directives have been the most popular instruments in the legal heritage of the EC and applying them to
criminal matters strengthens the consistency of the common legal system. However, as we have mentioned
above, it is hardly possible that these directives will have any direct effect. Hence the crucial point is
possibility to force the Member States to implement the directive (Beare, Woodiwiss, 2014a, pp. 545;
Bliznashki, 2008a, s.23; Bowman, Davies, Redgwell, 2010a; Calderoni, Savona, Solmi, 2012a; Fisher, 2000,
p.19-30; Fijnaut, 2014b, pp.572; Habermas, 2001a, p.5-26; Kostadinova, 2012b; Kramer, 2012c; Lyakhov
YE, Troitskiy, Badalina, 2010b, s.35-38; McCornik, 2002, p.89; Marinova, 2009a, s.77; Mitsilegas, p.565;
Paoli, 2011; Peers, p. 381; Ponsen, 2008b, s.234; Rozmus, Topa, Walczak, 2009b; Stankov, 2008c, s.115;
Verhofstadt, 2006, p.57; Yotov, 2003, ss.115-116).
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