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Abstract

The interaction and exchange of information between the national police of the organization on Schengen
territory is much more than the scope of the subordination from the international organization for police
cooperation, the co-ordination of the point-by-point contact in the framework of a nationally competent
structure on the line for international police cooperation. They come along as a decisive sign on the
counteraction tasks to the internationality of the world

With the development of the international police cooperation that will introduce the new stuff for the
interaction, it will provide additional opportunities at the national level to the competent authority for the
purpose of public administration and regional security, the guardianship of the societies of the eds in the
border zones and the counteraction to the accidents with the international element.
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1. INTRODUCTION

Security and the fight against crime has always been a topical issue in European affairs, and mechanisms to
develop cooperation between national authorities in this field date back to the late 1970s. Introduced on a
purely intergovernmental basis in 1993 as part of the Third Pillar, police and judicial cooperation in criminal
matters (PJCCM) has become one of the fastest growing domains of EU action. EU’s activities in this field
have also entailed an external dimension, through which the European Union (EU) sought to establish and
deepen its cooperation with third countries and international organisations.
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2. ORGANIZATION ON THE EUROPEAN UNION IN THE SPHERE OF PENAL
PREPARATION

The EU’s activities in criminal matters have been given a new impetus with the entry into force of the Lisbon
Treaty. The latter consecrated as one of the objectives of the European Union (EU) ensuring “a high level of
security through measures to prevent and combat crime” (Art. 67 (1) TFEU). It also abolished the pillar
structure, thus subjecting EU criminal law instruments to the Community method (albeit with few exceptions),
and granted the EU new competences to develop its activities in the field of law enforcement and criminal
justice. The Lisbon Treaty also singled out the two EU agencies active in the field of PJCCM, Europol and
Eurojust. These two agencies, which are working alongside the other EU specialised AFSJ agencies, 2 are
the only EU AFSJ agencies whose mandates are defined in EU primary law (Articles 88 and 85 TFEU).

Europol and Eurojust thus deserve further attention. Given their role of supporting and strengthening
cooperation between EU Member States in criminal matters, they constitute key actors for EU’s internal
security and combat against crime. They possess very complementary mandates and competences. Even
though this may lead to overlaps and tensions between them, it also imply that their joint participation in a
case often results in a strong added-value and increase the chances of a successful outcome. The two
agencies are also taking part in the EU’s efforts to promote cooperation in criminal matters with external
partners, like other agencies, such as Frontex, do in their respective fields of competences. Europol and
Eurojust have developed within their respective mandates tools and expertise that are crucial for the success
of cross-border investigations and prosecutions, and which make them interesting partners from the
perspective of third countries and international organisations. Both agencies have concluded agreements
with external partners, forming the basis for diverse forms of cooperation.

The research objective is to assess the legal framework organising the mandate and work of Europol and
Eurojust, and more particularly the provisions regulating their external activities in order to determine
whether their constitutive instruments are appropriate to meet the challenges ahead. These challenges can
be political, as the agencies remain relatively new actors, still in the process of gaining the trust of national
(EU and non-EU) authorities, and are not necessarily perceived as potential partners by third countries.
Similarly, a third country may prefer not to cooperate with the agencies, and instead to conclude bilateral
cooperation agreements with individual Member States — the latter remaining the only ones possessing
operational capabilities in the sense of deployable personnel and technical means. These challenges which
focuses on the legal challenges encountered by the agencies when they develop their external activities.
Even though both Europol and Eurojust are guided by their desire to ensure the efficiency and effectiveness
of their cooperation with their external partners, their desire is somewhat constrained by two legal
challenges:

They need to accommodate the diversity existing among both EU member States and third countries, while
preventing a situation in which differentiation and variable geometry compromise smooth cooperation;

As EU agencies, they are bound by the respect for the rule of the law, the protection of fundamental rights,
and data protection rules, enshrined in EU primary law and applicable in the EU’s external relations (Art. 20
TEU). They need to strike a delicate balance between the effectiveness of their operational cooperation with
external partners and the protection of fundamental rights.

Europol and Eurojust both pre-exist the Lisbon treaty, yet with this new instrument, the two agencies are for
the first time mentioned in Articles 85 and 88 TFEU, and their roles and mandates are enshrined in EU
primary law. The two agencies can be described as sister agencies involved in the fight against serious
cross-border crime affecting two or more EU Member States.

Europol’s mission is to “support and strengthen action by the Member States’ police authorities and other law
enforcement services and their mutual cooperation in preventing and combating serious crime affecting two
or more Member States, terrorism and forms of crime which affect a common interest covered by a Union
policy” (Art. 88 (1) TFEU). Europol was set up to gather police and law enforcement information from national
authorities and to provide strategic and/or operational analyses on the basis of this information. It has been
compared to a ‘mega-search engine’. It also coordinates law enforcement authorities’ actions, and may
support operational activities with its mobile office, analysis in real-time of information gathered on actions
days, forensic tools, etc.

Eurojust’s mission is to “support and strengthen coordination and cooperation between national investigating
and prosecuting authorities in relation to serious crime affecting two or more Member States or requiring a
prosecution on common bases” (Art. 85 (1) TFEU). Eurojust is a ‘facilitator’ of judicial cooperation, which
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intervenes to smoothen the effective functioning of judicial cooperation instruments (such as the European
Arrest Warrant), to resolve legal issues arising in complex cases (such as conflicts of jurisdiction) and/or to
stimulate the coordination of judicial authorities. It has been compared to a ‘control tower’, whose members
will intervene when they notice the need to investigate in a coordinated manner cross-border and/or complex
cases. It is important to stress that none of these agencies possesses operational powers. Europol has no
vocation of being a European FBI its members have never been enabled to perform investigative acts on the
ground. Similarly, Eurojust has no vocation of becoming a European prosecutor, and cannot directly perform
investigative or prosecution acts. Nevertheless, they play a key role in assisting national authorities,
especially for the coordination of investigations and prosecutions of the multilateral dimension of criminal
cases.

The evolution of the two agencies’ legal frameworks follows parallel paths, as the Commission proposed
back in 2013 two proposals for Regulations. Whereas the Regulation for Europol has been adopted in May
2016 and entered into force on May 1st 2017, the negotiations on the Regulation for Eurojust are not yet
finalised. A general approach had been adopted by the Council in February 2015, and the negotiations had
been put on hold, pending progresses in the negotiations of the regulation establishing the European Public
Prosecutor’s Office. The analysis of the future legal framework of Eurojust will thus be based on the text of
the General Approach. However, given the recent adoption of the Regulation establishing the European
Public Prosecutor’s Office, the negotiations on the Eurojust regulation could reach their end soon These new
legal instruments pursue several objectives. They not only ,lisbonise” the functioning of the agencies, i.e.
adapt it to the post-Lisbon Treaty legal framework, but they also give them new tools and competences to
further support cross-border cooperation in criminal matters. Such evolution is to be welcomed especially
considering the globalisation of crime, and the frequency and scale of crossborder criminal activities. Indeed,
if the globalisation of our economies and societies has created economic growth and wellbeing, it has also
given rise to massive opportunities for criminal enterprise and leads to the globalisation of crime. Criminals,
working either in groups or in networks, operate across continents. Those involved in traditional cross-border
criminal activities, such as trafficking in drugs or arms, may produce the illicit substances or weapons in one
continent, traffic them across another and market them in a third. Yet, these patterns are also now present in
‘modern” criminal activities, such as cybercrime, a field in which criminals commit crime anonymously over
the Internet, anywhere and anytime, regardless of physical location.

Criminal activities are thus very often limited neither to a single member State nor to the territory of the EU.
Terrorism, cyber-crime, migrant smuggling or trafficking in human beings are often mentioned among the
most severe transnational criminal threats, especially since they lead to serious violations to their victims’
fundamental rights. These changes in the criminal landscape constitute new challenges for national law
enforcement and judicial authorities. They increasingly have to investigate and prosecute cases with cross-
border elements and links with neighbouring countries and/or more geographically distant countries. An
effective cooperation in criminal matters is thus essential to ensure effective prosecution and conviction of
criminals (and thus to ensure the dissuasive effect of criminal law), and to protect the fundamental rights of
victims of crime. This necessity in turn impacts the EU and the EU criminal justice agencies Europol and
Eurojust. Taking into account the above mentioned evolutions of the criminal landscape, the EU developed
the external dimension of its Area of Freedom, Security and Justice, which mainly aims at serving the
internal EU security policy by creating a secure external environment in order to combat illegal immigration,
terrorism and organised crime. This has led to the emergence of a whole set of instruments, provisions and
mechanisms aimed at favouring cross-border cooperation in criminal matters between the European Union,
the national authorities of its Member States and its external partners (third countries as well as international
organisations). Europol and Eurojust, as EU agencies, participated in this development of the external
dimension of the AFSJ. The agencies have benefited from the possibility to develop their cooperation with
external partners, notably on the basis of EU secondary law. Their external activities take different forms: the
signature of cooperation agreements, allowing or denying the exchange of personal data, the appointment of
liaison officers or contact points, or the appointment of liaison magistrates. In practice, even though they
remain service providers to the national authorities, and are not automatically involved in all cross-border
operations, the two agencies regularly publish press releases detailing the support they offered in cases
investigated and prosecuted in cooperation with nhon-EU Members States. The two agencies are often
perceived as the EU structures which come closest to an EU operational capability, which adds to their
attractiveness as interlocutor for third countries.

Europol and Eurojust have thus become key players in the development and deepening of cross-border
cooperation in criminal matters, not only between national authorities operating in EU Member States, but
also between these authorities and those operating in third countries. Their importance has been
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acknowledged by the EU institutions and the Member States, which have - during the negotiations of the two
Regulations - substantially amended the provisions on the agencies’ cooperation with third countries and
international organisations. These amendments have not only placed the agencies under the general legal
framework applicable to the EU’s external relations, but they have also introduced new provisions, such as
those allowing the exchange of information under derogation clauses. They testify the importance given to
the security and the effectiveness of international cooperation in criminal matters in a context where crime
prevention sometimes requires real-time transfer of information. These changes are all the more relevant
considering that the UK, a key Member State in the field of security, will soon become a third country to the
EU, and will rely on the legal framework governing Europol’s and Eurojust’s external cooperation to continue
to cooperate with them.

3. CONCLUSION

In the current security context, the cooperation with third countries and international organisations is of
crucial importance for the EU’s objectives of preventing and combating crime. The issue will also be an
important point of discussion during the Brexit negotiations, as once the United Kingdom will have withdrawn
from the EU, new modalities of cooperation between British authorities and EU agencies will have to be
identified. The current modalities of cooperation between Europol, Eurojust and their external partners, which
have been analysed in this paper, may serve as a source of inspiration for the EU and UK negotiators. They
also reveal the potential limits that may be faced in developing the future modalities of cooperation between
the EU and the UK, and the need to reflect on developing specific modalities eventually drawing on the UK’s
status of former Member State. These issues are of crucial importance, since insufficient cooperation in
criminal matters between the EU and the UK may reduce the safety of the people of the UK and of EU
citizens.

The two agencies face challenges, starting with the need to accommodate diversity within and outside the
European Union. However, their main challenge probably lies in the sensitivity of the exchange of data with
third countries that are not bound by the EU norms on the protection of fundamental rights and data
protection, and thus potentially entailing severe violations of fundamental rights. The two agencies are not
the only actors faced with this challenge, which promises to test the effectiveness of crime prevention
against legal considerations, prohibiting the processing of information when it has been obtained in violation
of fundamental rights. In today’s security reality, marked by regular terrorist attacks, some advocate for
looser human rights standards, considering for instance that information preventing an attack shall be used,
even though it may have been obtained through torture. In a European Union founded on the respect of the
rule of law, such arguments are difficult to uphold. One can welcome in this regard the references in
Europol’s and Eurojust’s regulations to the respect for data protection as a pre-requisite for the reception of
personal data from third countries and the transfer of personal data to third countries. In addition, the
mechanisms set up to hold both agencies accountable before democratically elected bodies and before
judges shall be essential in this regard, in order to ensure that no red lines are crossed. As the Europol
Regulation entered into force just a few months ago, and the Eurojust regulation is still under negotiations, it
is still too early to provide a definitive answer on whether they are effective and sufficient, and a close
attention will need to be paid to their practical implementation (Busuioc, 2010a, p.39; Curtin, 2017a, p.199;
De Bruycker, Weyembergh, 2009, p.210; De Moor, Vermeulen, 2010b, p.1089; Heimans, 2008a, p.369;
House of Lords, 2008b, p. 78-115; Mihov, 2010c; Mitsilegas, 2017b, p.222; Monar, 2012, p.59; Monar,
2015a, p.346; Monar, 2004a, p.414; Nikolov, 2015b; Peers, S. 2015c, 22p.; Peers, 2004b, p.5; Roberston,
1997, p.12; Trauner, Willems, 2016; Van den Wyngaert, 2004c, p. 215; Vitorino, 2003; Vlastnik, 2008c;
Wechsler, 1952, p. 1098; Yanev, Mihov, Nikolov, 2010d; Yanev, 2013).
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