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Abstract 

The amendment of the 1945 Constitution which was conducted in four stages in 1999, 2000, 2001, and 2002 
is crucial. The revision of the 1945 Constitution explicitly not just changed the constitutional system and the 
mechanism of democracy in Indonesia but also fulfilling the protection of human rights. This paper will collect 
and examine water and food rights as shown at the Indonesian Constitution after 1999-2002 amendments. 
Moreover, this paper compares the rights in international perspectives and Indonesia especially based on 
the Indonesian Constitutional Court Decision. 
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1 THE AMENDMENT OF 1945 CONSTITUTION 

The original text of the Indonesian Constitution (1945 Constitution) contains 71 points of provisions,
1
 then, 

after going through four amendments, between 1999 and 2002, the material of content of the 1945 
Constitution covers 199 points of provisions.

2
 The amendment was stipulated and conducted gradually and 

became one of the agendas of the Meetings of the People’s Consultative Assembly (Majelis 
Permusyawaratan Rakyat) from 1999 until 2002.

3
 It happened after the resignation of President Soeharto on 

May 21, 1998, that already in power for almost 32 years.
4
  

                                                      

1
 The 1945 Constitution of Indonesia is a short document containing only 37 articles. It was written and reviewed during 

July and August 1945 by the Committee for Examination of Indonesian Independence (Badan Penyelidik Usaha-usaha 
Persiapan Kemerdekaan Indonesia or BPUPKI) and the Preparatory Committee for Indonesian Independence (Panitia 
Persiapan Kemerdekaaan Indonesia or PPKI) and is described in its concluding Additional Provisions as being a 
temporary document. According to Andrew Ellis, much of the inspiration of its major authors related to the nationalist 
perspective of Indonesian independence; no other nation seeking to establish democracy has since adopted the same 
pattern of state institutions. Read Andrew Ellis, “The Indonesian Constitutional Transition: Conservatism or Fundamental 
Change?,” Singapore Journal of International and Comparative Law, 2002, p. 1. 

2
 Jimly Asshiddiqie, “The Role of Constitutional Courts  In The Promotion of Universal Peace and Civilization Dialogues 

Among Nations”, paper was presented in the International Symposium on “the Role of Constitutional Courts on Universal 
Peace and Meeting of Civilizations”, Ankara, April 25, 2007, p. 6-7. 

3
 Jimly Asshiddiqie, The Role of Constitutional Courts, p. 5. 

4
 Moh. Mahfud MD, ini his speech of the World Conference on Constitutional Justice, Cape Town 2009, states, “In the 

era prior to the amendments to the 1945 Constitution made in 1999–2002, authoritarianism had always been the actual 
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In the reform era, Indonesia has taken comprehensive reform measures by bringing the sovereignty back to 
the hand of the people. The peak of such efforts was the amendments to the 1945 Constitution which were 
made within four consecutive years, namely the First Amendment in 1999, the Second Amendment in 2000, 
the Third Amendment in 2001, and the Fourth Amendment in 2002. MPR). The objectives of the 
Amendments were to complement the basic rules of living as a state, which caused the abuse of power in 
the past.

5
   

The First Amendment that stipulated on October 19, 1999 was conducted in the General Meeting of the 
People’s Consultative Assembly in 1999 which covers Article 5 paragraph (1), Article 7, Article 9, Article 13 
paragraph (2), Article 14, Article 15, Article 17 paragraphs (2) and (3), Article 20, and Article 22 of the 1945 
Constitution. Under the provisions of the amended articles, the objective of the First Amendment to the 1945 
Constitution is to restrict the authority of the President and to strengthen the position of the House of 
People’s Representatives as a legislative institution.

6
 

The Second Amendment that stipulated on August 18, 2000 was conducted at the Annual Meeting of the 
People’s Consultative Assembly in 2000, which covers Article 18, Article 18A, Article 18B, Article 19, Article 
20 paragraph (5), Article 20A, Article 22A, Article 22B, Chapter IXA, Article 28A, Article 28B, Article 28C, 
Article 28C, Article 28D, Article 28E, Article 28F, Article 28G, Article 28H, Article 28I, Article 28J, Chapter XII, 
Article 30, Chapter XV, Article 36A, Article 36B, and Article 36C of the 1945 Constitution. This Second 
Amendment covers issues regarding state territory and regional governance, perfecting the first amendment 
in the matters about the strengthening of the position of the House of People’s Representative, and detailed 
provisions regarding Human Rights.

7
  

The Third Amendment that stipulated on November 9, 2001, was conducted at the Annual Meeting of the 
People’s Consultative Assembly in 2001, which amended and or added the provisions of Article 1 
paragraphs (2) and (3), Article 3 paragraphs (1), (3), and (4), Article 6 paragraphs (1) and (2), Article 6A 
paragraphs (1), (2), (3), and (5), Article 7A, Article 7B paragraphs (1), (2), (3), (4), (5), (6), and (7), Article 7C, 
Article 8 paragraphs (1) and (2), Article 11 paragraphs (2) and (3), Article 17 paragraphs (4), Chapter VIIA, 
Article 22C paragraphs (1), (2), (3), and (4), Article 22D paragraphs (1), (2), (3), and (4), Chapter VIIB, Article 
22E paragraphs (1), (2), (3), (4), (5), and (6), Article 23 paragraphs (1), (2), and (3), Article 23A, Article 23C, 
Chapter VIIIA, Article 23E paragraphs (1), (2), and (3), Article 23F paragraphs (1), and (2), Article 23G 
paragraphs (1) and (2), Article 24 paragraphs (1) and (2), Article 24A paragraphs (1), (2), (3), (4), and (5), 
Article 24 B paragraphs (1), (2), (3), and (4), Article 24C paragraphs (1), (2), (3), (4), (5), and (6) of the 1945 
Constitution. The substance for the Third Amendment to the 1945 Constitution covers the provisions 
regarding the Principles for the foundation of state affairs, state institutions, relations among state 
institutions, and provisions regarding the General Election.

8
  

The Fourth Amendment that stipulated on August 10, 2002, was conducted at the Annual Meeting of the 
People’s Consultative Assembly in 2002. The Fourth Amendment covers Article 2 paragraph (1); Article 6A 
paragraph (4); Article 8 paragraph (3); Article 11 paragraph (1); Article 16, Article 23B; Article 23D; Article 24 
paragraph (3); Chapter XIII, Article 31 paragraphs (1), (2), (3), (4), and (5); Article 32 paragraphs (1), (2), (3), 
and (4); Chapter IV, Article 33 paragraphs (4) and (5); Article 34 paragraphs (1), (2), (3), and (4); Article 37 
paragraphs (1), (2), (3), (4), and (5); Articles I, II, and III of the Transitional Rules; Articles I and II of the 
Additional Rules of the 1945 Constitution. The provisions of the amendment in the Fourth Amendment are 
the provisions regarding state institutions and relations among state institutions, the elimination of the 
Supreme Consultative Board, provisions regarding education and culture, provisions regarding economics 

                                                                                                                                                                                
practice, despite the fact that Indonesia adheres to a democratic system in the formal provisions of the Constitution. 
During this era, many legislations were deemed to be contradictory to the Constitution, but there was only one way to 
have them amended, namely through legislative review. It was difficult to do considering that the legislative body was 
politically dominated by the President, either due to his position as a state body which is also involved in the law-making 
process together with the People’s Legislative Assembly or his cooptation of all political parties. Such executive heavy 
configuration placed the President as the determiner of all national political agenda.” Moh. Mahfud MD, “Speech” in the 
World Conference on Constitutional Justice, Cape Town, 2009, p. 2. 

5
 Moh. Mahfud MD, “The Role of the Constitutional Court in the Development of Democracy in Indonesia”, paper is 

presented in the World Conference on Constitutional Justice, Cape Town, January 23-24, 2009, p. 1. 

6
 Jimly Asshiddiqie, The Role of Constitutional Courts, p. 5. 

7
 Jimly Asshiddiqie, The Role of Constitutional Courts, p. 5-6. 

8
 Jimly Asshiddiqie, The Role of Constitutional Courts, p. 6. 
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and social welfare, and transitional rules as well as additional rules.
9
 

2 WATER AND FOOD AS HUMAN RIGHTS AND CONSTITUTIONAL RIGHTS 

The function of water and food is indeed essential for human life and can be said to be a necessity that is so 
important as the needs of living things to oxygen (air). Access to clean water supplies and food has been 
recognized as a human right described in: 

1. Charter for the establishment of the 1946 World Health Organization which states that the enjoyment of 
the highest attainable standard of health is one of the fundamental rights of every human being. 

2. Article 25 Universal Declaration of Human Rights which states: "Everyone has the right to a standard of 
adequate living for the health and well-being of himself and his family." 

3. Article 12 The International Covenant on Economic, Social and Cultural Rights which states: “The States 
Parties to the present Covenants recognize the right to enjoy the highest attainable standard of physical and 
mental health.” 

4. Article 24 (1) of the Convention on the Rights of Child (1989) which states: “1. States Parties recognize 
the right to enjoy the highest standard of health and facilities for the rehabilitation of illness and rehabilitation 
of health. States Parties shall strive to ensure that children are deprived of the right to access health care 
services.” 

In 2000 the UN Committee on Economic, Social and Cultural Rights received a General Comment on the 
right to health which formulated the normative interpretation of the right to health as stated in Article 12 (1) 
ICESCR which reads "The States Parties to the present Covenant recognizes the right of everyone to the 
enjoyment of the highest attainable standard of physical and mental health.” The General Comment 
interprets the right to health as an inclusive right that includes not only continuous and appropriate health 
services but also includes the factors that determine good health, including one of them, is access to safe 
drinking water. In 2002 the Committee further recognized that access to water was a separate human right. 

Unfortunately, the 1945 Constitution did not expressly state that water and food is part of human rights. 
However, some article of the constitution can be part of the rights, such as: 

 Article 28C (1) Every person shall be entitled to self-development through the fulfillment of 
his/her basic needs, be entitled to acquire education and to obtain the benefit of 
science and technology, arts and culture, for the sake of enhancing his/her 
quality of life and for the welfare of humanity.  

(2) Every person shall be entitled to self-advancement in the struggle of his/her 
rights collectively to develop the society, the nation, and his/her country. 

Article 28G (1) Every person shall be entitled to the protection of his/her person, family, 
honor, dignity, and property under his/her control, as well as be entitled to feel 
secure and be entitled to protection against the threat of fear to do or omit to do 
something is his/her fundamental right. 

Article 28H (1) Every person is entitled to live prosperous physically and spiritually, to have 
a place to reside, and to acquire a good and healthy living environment as well 
as be entitled to obtain health care.  

(2) Every person is entitled to receive ease and special treatment to obtain the 
same opportunity and benefit to achieve equality and justice. 

(3) Every person is entitled to social security that enables his/her integral self-
development as a dignified human being.  

(4) Every person shall be entitled to the personal property, and such property 
right shall not be taken over arbitrarily by whomsoever.  

Article 28I (3) The cultural identity and the right of traditional societies shall be respected in 

                                                      
9
 Jimly Asshiddiqie, The Role of Constitutional Courts, p. 6. 
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harmony with the development of the age and civilization.  

(4) The protection, advancement, enforcement, and fulfillment of human rights 
shall be the responsibility of the state, particularly the government.  

(5) For the enforcement and protection of human rights by the principle of a 
democratic state based on law, the execution of human rights shall be 
guaranteed, regulated, and set out in statutory rules and regulations. 

Article 28J (1) Every person shall respect human rights of the others in the order of life of 
the society, nation, and state.  

(2) In the exercise of his/her rights and freedom, every person shall abide by the 
limitations to be stipulated by the laws with the purpose of solely guaranteeing 
the recognition as well as respect for the rights and freedoms of the others and 
in order to comply with just demands in accordance with considerations for 
morality, religious values, security, and public order in a democratic society.  

Article 33 (1) The economy shall be structured as a joint enterprise by the principles of 
kinship (asas kekeluargaan).  

(2) Production sectors important for the state and vital for the livelihood of the 
people at large shall be controlled by the state.  

(3) The land and waters and the natural wealth contained in it shall be controlled 
by the state and utilized for the optimal welfare of the people.  

(4) The national economy shall be conducted by economic democracy under the 
principles of togetherness, the efficiency with justice, sustainability, environment 
insight, autonomy, as well as by safeguarding the balance of progress and 
national economic unity.  

(5) Further provisions regarding the execution of this article shall be regulated 
by laws. 

According to Gary F Bell, individual rights in the constitutional context are often perceived as rights that 
protect the individual against the State, and therefore one would think these rights might potentially 
undermine the State rather than strengthen its unity. It is, however, possible for the constitutional protection 
of individual rights to symbolically unify a nation thus making its citizens proud of belonging to the country.

10
  

The fulfillment of human rights over water and food is the responsibility of the state, meaning that it requires 
the state to guarantee that everyone can meet the need for water and food. The three aspects of human 
rights that must be secured by the state, namely respect, protection, and fulfillment, are not only concerned 
with current needs but also continuity must be guaranteed for the future because it directly concerns human 
existence. Therefore the state also needs to be actively involved in water and food resources management 
planning which aims to ensure the availability of water and food for the community. The plan concerns many 
things including the conservation of water and food sources so that water and food is available sufficiently 
when water and food is needed by humans; 

Water and food right as constitutional rights can be enforced by the court that has jurisdiction to enforce 
constitutional law. The Third Amendment states that the Constitutional Court has the authority to decide at 
the first and final instance, the judgment of which is final, to review laws against the Constitution. 

3 THE ROLE OF INDONESIAN CONSTITUTIONAL COURT TO ENFORCE WATER 
AND FOOD RIGHTS 

To safeguard the supremacy of the 1945 Constitution, the Constitutional Court of Indonesia then formed as 
one of the judiciary authority organizing court proceedings to enforce the law and justice.

11
 The 

                                                      
10

 Gary F Bell, “Minority Rights and Regionalism in Indonesia -- will Constitutional Recognition Lead to Disintegration and 
Discrimination?”, Singapore Journal of International and Comparative Law, 2001, p. 6. 

11
 Jimly Asshiddiqie states, “It is necessary to establish a new institution that can play the role as the guardian of the 

constitution, the balancing power in majoritarian democracy, protector of the citizens’ constitutional rights, the final 
interpreter of the constitution, and as the balancing agent in the checks and balances mechanism among state 
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Constitutional Court of Indonesia has four authorities and one obligation by those mandated by Article 24C 
(1) and (2) of the 1945 Constitution. The Constitutional Court has the authority to review laws against the 
Constitution, to judge on authority disputes of state institutions whose authorities are granted by the 
Constitution, to judge on the dissolution of a political party, and to judge on disputes regarding the result of a 
general election. The Constitutional Court shall render a judgment on the petition of the People’s 
Representative Council regarding an alleged violation by the President and/ or the Vice President according 
to the Constitution. 

According to Jimly Asshiddiqie, the Constitutional Court of Indonesia is the guardian of the constitution about 
above mentioned four powers and one obligation. It also brings a consequence to the Constitutional Court of 
Indonesia to function as the sole interpreter of the constitution. Constitution as the highest law stipulates the 
state governing based on the principle of democracy and one of the functions of the constitution is to protect 
human rights which are ensured in the constitution. Based on this idea, human rights become the 
constitutional right of the citizen. Consequently, the Constitutional Court of Indonesia also has functioned as 
the guardian of the democracy, the protector of the citizen’s constitutional rights, and the protector of human 
rights.

12
 

As an example, on Decision 058-059-060-063/PUU-II/2004 and 008/PUU-III/2005, the Indonesian 
Constitution Court state that water is a very vital item for human life, even the right to water by the United 
Nations has been declared a human right, so basically everyone has an interest in the existence of legal 
provisions that can guarantee and protect human rights to water. So, mutatis mutandis, every Indonesian 
citizen, as a human being also has a legal standing to question the constitutionality of the Water Law which 
is felt to be detrimental to him. 

“Considering that the recognition of access to water as a human right indicates two things; on the one hand 
is the recognition of the fact that water is such an important necessity for human life, on the other hand, the 
need to protect everyone from access to water. For the sake of protection, the right to water needs to be the 
highest right in the legal field, namely human rights. The problem that arises later is how the position of the 
state about water is a public object or social object that has even been recognized as part of human rights. 
As with other human rights the position of the state about its obligations arising from human rights, the state 
must respect, protect, and fulfill it.”

13
 

4 CONCLUSION 

The rights to water and food are not only concerned with protecting the rights that have been enjoyed by 
someone from violations by others, but also ensuring certainty that human rights must be appreciated. Thus, 
the protection of rights in this aspect cannot be separated from the fulfillment of recognized rights. Although 
the right to water and food is not mentioned directly in the 1945 Constitution, it is implied that these human 
rights are contained in the articles of human rights. To uphold the 1945 Constitution also constitutes a 
constitutional court. The court is expected to take a great deal in defending the constitutional rights of 
citizens, especially on water and food.  
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